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In The 
SUPREME COURT 
Of The STATE Of UTAH 
MELVIN ENGSTROM and 
ELDA H. ENGSTROM, 
husband and wife, 
VS· 
PW,intif fs, 
WELDO D. BUSHNELL and 
LENNA R. BUSHNELL, 
husband and wife, 
Defendants. 
Civil No. 42972 
BRIEF OF APPELLANT AND DEFENDANT 
This action is an appeal from the order of the Seventh 
District Court of Utah, in and for Carbon County, before 
Judge J.F. Keller, denying the Motion for Summary Judg-
ment filed by the defendant, and granting the Motion for 
Summary Judgment filed by the plaintiff, which order in 
effect permanently precludes the defendant from the en-
forcement of his promissory note and foreclosure on three 
second mortgages securing the said note. 
STATEMENT OF FACTS 
The Defendants are sellers and the Plaintiffs are buy-
ers under a certain real estate contract of sale dated May 
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10, 1963, for the total purchase price of $58,000.00 (Ex. A) 
In addition to the real estate agreement a supplemental 
agreement marked exhibit B, and a promissory note for 
$15,500.00 secured by 3 second real estate mortgages mark-
ed exhibit C and D were sim'ultaneously executed by the 
pa,rties. The Defendant claims that the Promissory note, 
with the security, represented the down payment and when 
added to the $500 cash paid by the buyer at the t:me of sign-
ing the agreements is the only amount or compensation 
which the plaintiffs as buyers have paid to the Defendant 
sellers upon the property even though the Plaintiffs farmed 
it and obtained the crop produced for the entire crop sea-
son of 1963, before repossession and forfeiture for breach 
of the contract occurred. 
The plaintiff claims that the prom ·ssory note and the 
three accompanying Second Mortgages are surplusage and 
invalid and that because reference is made in the contract 
under the payment schedule, to the payments required to be 
made under the note and mortgage, that the note payments 
became merged with the balance of the contract payments, 
and when a forfeiture was declared, the defendants waived 
their right to collect their promissary note. 
The buyers, in addition to signing the prom'ssory note 
for $15,500.00, paid at the time of the execution of the 
agreement $500.00 which the real estate company re:eived 
as commission. The buyers entered into immediate posses-
sion and by 02tober, 1963, had breached the contract and 
defaulted in several matters seriously affecting the secur-
ity of the sellers in the property. The sellers gave notice of 
default and nCJti-e of intent to claim a forfeiture with re-
tention of the $15.500.00 down payment and repossession, a 
copy of which notice is included in the record (Ex D). It 
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was sent to the plaintiffs by registered mail October 1, 
1963. The defendant (seller) filed an action in Millard 
County, but the buyers (~hfe119ants) refused service and 
refused to submit to the juris'difti~7n of the Court for money 
judgement, they being in the State of California. The mat-
ter was the subject of several hearings and subsequently 
the plaintiffs filed this action in Carbon County, Utah 
where attorney for plaintiffs resided and where one parcel 
of second mortgage property was situated, requiring the 
cancellation of the note (down payment) and the setting 
aside of the three second mortgages; claiming that the act 
of repossession constituted an election of remedies which 
now precluded the seller from collecting the promissory 
note which the defendant alleges to be the down payment. 
The plaintiffs have admitted both in their complaint, 
paragraph 5, and subsequent memorandums that the plain-
tiff buyers had defaulted on the contract. The forfeiture 
and repossession is conceeded by both parties. The only is-
sue and legal question involved in these proceedings is the 
effect of the promissary note, executed with the contract 
and the right of the seller to retain down payment as rent 
and liquidated damages in so far as they were not uncon-
sionable and exhorbitant. 
ARGUEMENT POINT I 
PROMISSORY NOTE WAS A DOWN PAYMENT 
Before the sellers permitted the buyers to take posses-
sion of the property and before the contract of sale was 
signed, the sellers exacted security for the payment of the 
promissory note separate from the contract and it was not 
until the real estate agency had furnished a second mort-
gage on the properties hereinafter descr:bed that the de-
fendants, sellers, delivered possession of the contract prop-
erty to the buyers. 
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(a) Lot 11, Block 2, of the Southeast Addition to the 
to the City of Burley, in Cassia County, State of 
Idaho. 
(b) Beginning at the Northeast Corner of Block 6, Park-
dale Townsite, in Price, Carbon County, Utah, and 
running thence West 200 feet; South 20 feet; East 
200 feet; North 50 feet to beginning. which mort-
gage is dated May 10, 1963, and was recorded Aug-
gust 9, 1963, in Book 86 at Pages 34-35, Entry 
# 104032 in the Carbon County Recorder's Office. 
(c) Located in Orem, County of Utah, State of Utah, 
to-wit: Commencing at a point in the South line of 
a street; which point of beginning is South 89' 22' 
East along the quarter section line 363.60 feet and 
. South 39.81 feet from West quarter corner of Sec. 
23, Township 6 South, Range 2 East, SLBM, and 
running thence North 89°52' East continuing along 
said street line 291.31feet; thence South 0°41' West 
131.90 feet; thence North 89°36' East 211.47 feet 
thence South 89°18' East 272. 70 feet; thence South 
89°39' East 72.63 feet to the right of way line of the 
old S.L. & U. Railway, thence with said right of 
way line South 18°34' East 177.71 feet; thence South 
89°40' West 412.08 feet; thence South 89°47' West 
321.85 feet; thence North 89°30' West 162.98 feert; 
thence North 89°54' West 208.39 feet; thence North 
1°23' West 167.09 feet; thence North 89°23' East 
204.65 feet; thence North 0° 41' East 134.50 feet to 
point of beginning, containing an area of 5.14 acres, 
together with 2 shares of Provo Bench Canal & Ir-
rigation Water Stock. Which mortgage was dated 
May 10, 1963, and recorded August 6, 1963, Entry 
#10545 
The promissory note from the buyers to sellers, which 
refers to the other payment due under the contract, is set 
out in words and figures as follows : 
$15,500.00 Provo, Utah May 10, 1963 
For Value received, I promise to pay to the oroer of 
WELDO B. BUSHNELL and LENNA R. BUSHNELL 
at Mead0w, Utah, the sum of FIFTEEN THOUSAND 
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FIVE HUNDRED AND NO /100 DOLLARS, 
payable in installments as follows, to-wit: 
$3,500.00 on or before September 1, 1963; $4,000.00 on 
or before De::'.. 20, 1964; $4,000.00 on or before Decem-
ber 20, 1965; $4,000.00 on or before Dec. 20, 1966. with 
interest thereon at the rate of six ( 6'A) per cent per 
annum from date until due, and 10'10 per annum after 
Jue, until paid in full, interest to be calculated annually 
at lime payment is made and to be paid later as stipula-
t·on in Uniform Real Estate Contract. 
If this note or any part thereof be collected by an 
attorney, either with or without suit, I, agree to pay 
reasonable attorney's fees. 
If any installment hereof or the interest be not paid 
as agreed, the holder hereof may, in his option, declare 
the whole amount hereof due and payable. 
The Makers, guarantors, and endorsers hereof, for 
value received, hereby ·.vaive presentation for payment, 
demand, notice of non-payment, protest and extension. 
POINT II 
/S/ Melvin Engstrom 
/S/ Elda H. Engstrom 
TH~ CONTRACT IS SEPARATE AND APART FROM 
THE NOTE AND MORTGAGE 
The only part of the contract in question is the pay-
m,ent provision. Paragraph three of the uniform Real Es-
tate Contract as executed by the parties is copied there-
from as follows : 
Said Buyer hereby agrees to enter into possession anJ 
pay for said desc>ribed premises the sum of FIFTY 
EIGHT THOUSAND AND N0/100 ........ Dollars 
$58,000.00 payable at the office of the Seller, his assigns 
or order, Bushnell Real Estate, Inc. 188 East Center, 
Provo, strictly within the following times, to-wit: 
FIVE HUNDRED AND N0/100 ($500.00) cash, the 
receipt of which is hereby acknowledged, and the bal-
ance of $57,500.00 shall be paid as follows: 
No payment is to be made in excess of stipulated amount 
unless permissi(Jn is given by the Sellers. 
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$4,000.00 including interest, on or before December 20 
1963 and $4,000.00, including interest, on or before De~ 
cember 20th of each succeeding year thereafter until 
$35,000.00 principal and interest has been paid. 
In addition, Buyers are to pay $3,500.00 on or before 
September 1, 1963, $4,000.00 on or before December 20, 
1964, $4,000.00 on or before December 20, 1965, and 
$4,000.00 on or before December 20, 1966, then $1,000.00 
plus interest on or before December 20, 1967 and 
$1,000.00 plus interest on or before December 20th of 
each succeeding year until the balance of $23,000.00 plus 
all interest is paid in full. 
Possession of said premises shall be delivered to buyer 
on the 10th day of May, 1963. 
The wording of the promissory note and mortgages, 
the recital in paragraph three of the uniform real estate 
contract and the refusal of the sellers, (defendants,) to de-
liver possession until the promissary note with additional 
security of three second mortgages were executed argues 
only for one proposition and that is that the sellers having 
lands, irrigation wells, and improvements valued at $58,-
000.00 (sale price) were not willing to deliver them to a 
purchaser, who in this case was a total stranger, without a 
down payment approximating 29';;,. of the purchase price 
(which is a frequent and usual down payment). And the 
real estate company and the buyer scraped the bottom of 
the barrel to furnish security for such down payment, but 
it was the only way that the sellers could have any protec-
tion in the event the buyers Hppropriated crops and im-
provements to themselves and used premises until Decem-
ber, 1963, when first regular installment was due and pro-
tect them against damage and waste to the premises ; all of 
which eventuated. 
Payments on the promissory note were due $3,500.00 
September 1, 1963, $4,000.00 December 20, 1964, $4,000.00 
December 20, 1965, $4,000.00 December 20, 1966 with in-
terest at the rate of 6S1r per annum with lO'k interest after 
due date. 
It is important to note that when the real estate com-
pany, drafter of agreement, described the payments due 
under the contract, the first $4,000.00 including interest 
was due on or before December 20, 1963, the next $4,000.00 
including interest due on or before December 20 of each 
succeeding year thereafter until $35,000.00 principal and 
interest has been paid. This is the same amount due insur-
ance rnmpany as a mortgage on the premises. Now at this 
point, clraftor in describing the payment schedule elected 
to recite the payments which \Vere provided for in the 
promissory note by including the following language: 
In addition, the buyers are to pay $3,500.00 on or 
before September 1, 1963, $4,000.00 on or before De'.'.em-
ber 20, 196,1, 4,000.00 on or before December 20, 1965, 
and $4,000.00 on or before December 20, 1966. 
then $1,00'J.OO plus interest on or before December 20, 1967 
and $1,000.00 plus interest on or before December 20 of 
each succeeding year until th2 balan'e of $23,000.00 plus all 
interest is paid in full. 
There can be no question but what the parties were plan-
ning for the payment of the promissory note outside the 
terms of the real estate contract and even though somewhat 
awkwardly written, the installment payments on the con-
tract are easily distinguishable from the payments due on 
the promissory note which was the down payment. 
In reciting t'.1e payments due on the contract of 
$4,000.00 plus intPrest on December 20, 1963 and Decem-
ber 20 of each succeeding year thereafter until $35,000.00 
principal and interest had been p'.:l.id, the part:es were ca:c-
fully avoiding the $16,000.00 down payment, $15,500.00 of 
which was represented by the promissory note payments. 
Tl:en aiter i·eciting the rnanmr in which the promissory 
note payments were to be mace, the drafter of the instru-
ment and the parties provided for the payment of $1,000.00 
per year plus interest thereafter until the unpaid balance 
of $23,000.00 plus interest was paid in full. 
If we were to follow the reasoning of the plaintiffs nnd 
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claim there was no down payment, there is not a single 
logical explanation for the drafting of the promissory note 
and the three second mortgages, and the entire transaction 
becomes a mass of confusion. 
The provision for relief in the contract under Para-
graph 16 A is given meaning by interpreting the promis-1 
sory note as a down payment. That provision is as follows: 
A. Seller shall have the right upon failure of the buyer 
to remedy the default within 5 days after written notice 
to be released from all obligations in law and in equ:ty 
to convey said property, and all payments whcih have 
been made theretofore on this contract by the Buyer, 
shall be forfeited to the Seller as liquidated damages fer 
the non-performance of the contract, and the Buyer 
agrees that the Seller m,ay at his option re-enter and 
take possession of said premises without legal processes 
as in its first and former estate, together with all im-
provements and additions made by the Buyer thereon, 
and the said additions and improvements shall rem:iin 
with the land and become property of the Seller, the 
Buyer becoming- at once a tenant at will of the Seller. 
The $15,500.00 payments set out in the prom~ssory note 
are described in the real estate contract as in addition to 
the real estate contract payments. The intent being that 
the promissory note and its security was outside the pro-
visions of the real estate contract. 
Even though witnesses were not called to testify, in 
this matter determined by summary judgement, the defen-
dants offered to put the seller on the stand, but objection 
was made by the plaintiff. The plaintiff did however, take 
the deposition of the sellers in which deposition the defen-
dant was asked: (page 41, line 21) 
"Q. And what if any discussion did you have relative to a 
down payment? 
A. That we wouldn't let them move on there, we wouldn't 
let anybody on there without a sixteen thousand dollar 
down payment. That they, we just wouldn't even consider 
it because they could do us that much damage. But if \Ve 
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got that much money, then we could afford to let them on. 
Q. Do you remember when that discussion was had? 
A. It was in that real estate office in Provo. 
Q. That is the time that the uniform real estate contract 
was signed? 
A. That is right. 
(page 42, line 5) 
Q. What was the purpose of the promissory note? 
A. Was to guarantee us our down payment, With those sec-
ond mortgages." 
Even though the proceedings would not permit testi-
mony of the parties, and the plaintiffs have not at any 
time appeared, the matters illicited by the plaintiff through 
taking the depos'.tion of the defendant, points out the in-
equity and the injustice of the ruling of the District Court 
in setting aside and rendering void the promissory note and 
the second mortgages and the District Court's refusal to 
hear evidence of the contracting parties as to the circum-
stances involved in the execution of the documents. If the 
law is not clear and definite as to the rights of the seller in 
the event of forfeiture, or if these documents do not speak 
for themeslves giving the defendants the right to enforce 
collection on their prom·ssory note by foreclosure, then the 
matter can only be resolved fairly by giving to each party 
his day in court and the Court taking test:mony as to the 
circumstances involved when these instruments were being 
drafted. 
POINT III 
DOCUMENTS CONSTRUED TOGETHER 
The real estate contract, exhibit A, the Supplern,ental 
Contra nt, exhibit B, the promissary note, exhibit C and the 
three second mortgages, exhibit D were simultaneously 
drawn and regarded as contemperaneous in nature, each 
dated May 10, 1963 and are to be construed together in de-
1'.) 
termining the intent of the parties. American Jurispudence 
2nd Ed. Vol. 11 page 96 described the substantive law ap-
plicable in construing such instruments, quoting Section 70: 
Construing together simply means that if there are 
any provisions in any instrument limiting, explaining or 
otherwise affecting the provisions of another, they are 
to be given affect as between the parties themselves and 
all persons charged with notice so that the intent of the 
parties may be carried out and the whole argument actu-
ally made may be affectuated. This does not mean that 
the provisions of one instrument are imported bodily in-
to another contrary to the intent of the parties. They 
may be intended to be separate instrumlents and to pro-
vide for entirely different things and under such inter-
pretation it is proper to sue on a note after the mortgage 
is foreclosed or action on the contract is had. 
A similar matter was determined in the Oregon case 
of Page - vs - Ford, 131 Pac. 103 in which case there was a 
a promissary note and mortgage in addition to real estate 
contract, and the Court held: "It has been said Oat the 
pledge of real estate to secure a promise to pay is another 
distinct agreement which ord',·narily is not intended to af-
fect in the least the promise to pay, but only to give remedy 
for failure to carry out the p1011iise to pay." 
The Promissory Note, with its security instruments, is 
another and distinct agreement from the Uniform Real Es-
tate Contract and is not intended to effect or be effected 
by the Uniform Real Estate Contract. It is only to give 
remedy for collectinJ, the down payment. 
The reference in the uniform real estate contract to the 
payment schedule of the promjssory note which was the 
down payment does not in any way invalidate the promis-
sory note or bring it within the provisions or the remedies 
for violation of the other conditions of the real estate agree-
ments dtte OH t'l'l:e fll'OffiiBBOFY Heie fFeffi the etheY i:iu1tl*ll 
meniB atte on tfie effi'ltt ttei, and delinquent payments on 
the note required additional interest, at 10%. 
11 
To ignore the note in this instance, as being surplus-
age or invalid because the payment schedule is recited in 
the uniform real estate contract, for which a different rem-
edy is provided, is to flaunt the law with regard to contem-
peraneous instruments where the note should be given pri-
mary consideration. 
In the case of Mawbray - vs - Simfois 168 NW 217, 
the Court stated: 
"The Note is the principal or primary contract of 
obligation and other contemporaneous instruments, con-
ditional sales or mortgage are inferior and the terms of 
the Note prevail." 
It is submitted that there is no irreconcilable situation 
or inconsistent provisions between thePromissory Note and 
ti1e Uniform Real Estate Contract in the instant case, but 
should it be so interpreted, as to constitute in the methods 
or time or manner of payment an irreconcilable conflict 
then preference should be given the promissory note. 
No reason exists for denying the defendant judgment 
on his promissory note and foreclosure of the Second Mort-
gages securing the same. A different situation exists with 
regard to the remainder of the $58,000.00 purchase price, 
which other payments are controlled by the language of the 
Uniform Real Estate Contract and the provisions of rem-
edy therein sited which include forfeiture. 
POINT IV 
RECOVERY OF THE DOWN PAYMENT IS NOT 
UNCONSCIONABLE OR UNREASONABLE 
The law on forfeitures provides for the retention of a 
down payment. Within 60 days after the execution of the 
real estate contract, the supplemental contra:t, the promis-
:,;orv note and the three se~ond mortgages, the buyers, plain-
tiffs herein, had breached the contract and violated the 
provisions in the following respects as reported by defen-
dant's answers to interrogatories under oath: 
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1. They had failed and refused to provide the seller 
with pasturage for 100 head of cattle and 50 head of suck-
ing calves for a period of three months during 1963 an<l 
had in fact failed to irrigate or provide any suitable past-
ure and the defendant in answering interrogatories for the 
plaintiff describing breach and damage, stated under oath 
that there were 40 head of steers, 40 head of adult cows 
and 40 head of calves put on pasture on the land, and that 
when the plaintiffs failed to irrigate the pasture it dried 
up and the foliage died or withered. That the 40 head 
of steers were removed within two months and weighed 
approximately 100 pounds less per steer than when put in 
the pasture, and that ordinarily and in previous years, the 
defendant had experienced a 2% pound per day gain in the 
said pasture on steers of like quality. The same constitutes 
a loss of $1880.00. That the 40 head of cows simularly lost 
weight. That eight of them died at a less of $1600.00 ancl 
the balance because of malnutrition did not become \\~ith 
calf making an additional loss of $4,,000.00. 
That the plaintiff sold all of the hay raised on the 
premises and all the pasturage and all the alfalfa seed and 
that he did not account to the defendants for it or any of it 
as contemplated by the provision in the supplemental agre2-
ment (Exhib'.t B) which read: "It is further agreed that 
the buyers are to furnish operating money for the summer 
of 1963, and equipment without using any rrij:mey from the 
sale of crops." 
The defenc1ants had ordinarily obtained $4,000.00 from 
the sale of hay from the same farming ground in other 
years and had previously received from the same premises 
$6,000.00 to $8,000.00 per year for alfalfa seed. 
When the def end ants requested repossession, several 
hundred cattle belonging to one Taft Padon were pastur-
ing the crop land which pasturage ordinarily would sell for 
$800.00. 
The plaintiffs carelessly flooded approximatly 30 
acres of alfalfa land, destroying the crops and damaging 
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the defendants freehold in the sum of $3,000.00. Other areas 
Were trampled by unwise pasturing practices and drouthed 
by an inexperienced itenerant farm hand who was super-
vising the project for the buyers. 
The plaintiffs had failed to have any spray equipment 
or to spray the alfalfa against insects. Crops were damaged 
by insect infestation in the sum equivilant to $6,000.00. 
Plaintiffs spred dodder, a serious pest crop by using a con-
taminated harvestor. Is it any wonder that the defendant 
could stand no more and in October, by written letter, ad-
vised the plaintiff by registered mail of a forfeiture in the 
following terms : 
October 1, 1963 
AIR MAIL 
REGISTERED MAIL -- RETURN RECEIPT 
REQUESTED 
Mr. Melvin Engstrom and 
Mrs. Elda H. Engstrom 
2045 Hillcrest Avenue 
Selma, California 
Dear Mr. and Mrs. Engstrom: 
I am writing to you at the request of Mr. and Mrs. 
Weldo Bushnell of Meadow, Utah, regarding your con-
tract with them for the purchase of their farm near 
near Meadow, Utah. 
As you are no doubt aware, you have breached and 
defaulted on your contract with the Bushnells in several 
respects, including, but not limited to, the following: 
1. The contract states that Mr. Bushnell was to be per-
mitted to pasture 100 head of cattle and 50 head of 
calves on the property during the sumimer of 1963. 
But due to your failure to take care of the property, 
there was no feed on the part of the farm where these 
cattle were to be pastured. You or your agent made 
promises to irrigate so the grass would grow, so Mr. 
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Bushnell left the cattle there believing they would 
have feed, but, in consequence, several died and the 
others lost weight. 
2. The contract states that you must maintain the prem..: 
ises in good condition. But you have allowed grease-
woods and various weeds to grow all summer unhin-
dered and you have failed to maintain the stand of 
alfalfa by proper irrigation. Some of the farm/ was 
not irrigated all summer and other parts of the farm 
were flooded, so that over thirty acres of alfalfa 
were drowned out. 
3. The contract states that you were to furnish opera-
ting money for the summer of 1963 and not sell crops 
to operate the farm. But you sold hay and pasturage 
to Taft Paxton for a fraction of its value to pay 
pumping costs. 
4. You have defaulted in your payment of $3,500.00 
which was due on September 1, 1963. 
The above listed breaches and defaults have resulted 
in very substantial damage to the farm and to the Bush-
nells personally. The contract provides three alternative 
remedies to the Bushnells for damages and defaults. The 
Bushnells have elected to exercise the remedy which al-
lows them to give you a notice that adequate remedies 
and reparations must be made within five days or the 
contract will be terminated. 
You are therefore given notice hereby that unless you 
have made adequate remedies for the above listed defaults 
and breaches of contract and the resultant damages with-
in five (5) days of the date of this letter, the Bushnells 
will declare the contract at an end and repossess the pro-
perty. 
Of course, your down payment consisting of $500.00 
cash and a note for $15,000.00, secured by three mort-
gages, will be forfeited as liquidated damages. This down 
payment may cover the actual damages, but just barely. 
Very truly yours, 
/S/ A. Lee Petersen 
Under the doctrine of Malmberg - vs - Baugh 218 Pa-
cific 975, Perkins - vs - Spencer 243 Pac. 2nd 446, Cole - vs 
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Parker, 300 Pac. 2nd 623, the vendors were and are entit-
ed from the down payment, to any loss occasioned to them 
by any of these factors : 
a. loss of an advantageous bargain; 
b. any damage or depreciation of the property; 
c. any decline in value due to change in market value of 
the property not allowed for in items nos. a. and b.; and 
d. for the fair rental value of the property during the 
period of occupancy. 
The defendant has recited his damage loss, and indica-
ted the fair rental value. It exceeds $16,000.00, the down 
payment. Were it not, it is incumbent on the buyer to es-
tablish excessiveness. 
CONCLUSION 
Unless the defendant is permitted to enforce payment 
on his promissory note, which was given as down payment, 
and which has been precluded by Order of the District 
Court in granting the Plaintiffs Motion for Summary 
Judgment, the defendants will be permanently and serious-
ly damaged. The repossession of the premises under the 
forfeiture does not in any way tend to give relief to the de-
fendants for their loss. Plaintiffs had the benefit of a 
$58,000.00 farm property for one year's season, receiving 
unto thellllSelves the crop and harvest and have paid only 
$500.00, part of the down payment which was kept by the 
real estate company for commission. Law, equity and jus-
tice requires that interpretation upon these agreements be 
made consistant with the intent of the parties and to relieve 
of the extreme hardship created. 
ELDON A. ELIASON 
Attorney for AJJpellant and Defendant 
